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Japan: Labor laws Report

General

· The Japanese employment system is characterized by the so-called lifetime employment and seniority-based wages. However, these features are becoming less prominent as the need for people with long years of experience at a single company decreases.

· In addition, a growing number of companies are now basing salaries more on merit than on length of service. Companies are ceasing the system of recruiting new graduates en masse each spring and instead are taking on new employees as and when necessary using temporary dispatch services and contract employees.

· Companies employing 10 or more employees must establish and publish to all employees a guideline of employment specifying general employment conditions and terms.

· Generally, existing labor policies and laws in Japan apply only to all legally employed employees. Illegal employees cannot invoke the Labor Standards Law for protection.

Labor Standards Law

· The basic laws in Japan governing employment are the Labor Standards Law (“rodo kijunho).

· The Labor Standards Law are intended to establish minimum working conditions only and employers are expected to endeavor to exceed those standards. Any working conditions stipulated in an employment contract that fall below such minimum standards are, by definition, invalid.

· In addition to the Labor Standards Law the following are also relevant to the employment relationship in Japan:

· Rules of employment (“work rules”) established by each employer.

· The individual employment contract entered into between each employer and its employees.

· Case law.

Contract of Employment 

· In principal, employment agreements are with indefinite term. However, it is legal to constitute a fixed-term employment of up to three years (and five years in case of special, high level, occupations).

· The contract is only valid when the employer clarifies the following: 

· Determination, computation and payment of wages.

· Process of wage increases.

· Working place

· Major work’s assignments

· Working hours, annual leave, holidays and rest hours

· Termination terms

· Retirement benefits

· Term of employment (in case of a fixed-term employment).

· When the above provisions stipulated in the said contract are in contrast to what the employee is receiving, the worker may cancel the labor contract without notice.

· An employer also need to specify, at the time of hiring, all the relevant information in regard to:

· Expenses reimbursement

· Safety

· Vocational training

· Accident compensation

· Sick leave 

· Temporary suspension. 

· However, an employer may present its rules of employment to all of the employees instead of separately informing the workforce about such items if they are set forth in the rules of employment.

· The employer is not allowed to fix in advance either the sum payable to the employer for breach of contract or the amount of indemnity for damage. Furthermore, the employer cannot deduct wages to collect the money advanced to the worker or any other claim from the worker. 

Probationary Period

· Japanese companies may establish a probationary periods for new employees of three to six months. 

· A contract of probation is considered an employment contract that the employer may terminate in case the employee is unsuitable for the job. 

· Although the employer has more flexibility in deciding to terminate an employee on probation, the employer is still required to have a justifiable reason why the employee is not suitable for permanent employment.

Wages 

· Wages must be paid in cash and in full directly to the employees. Payment other than cash may be permitted if it is stated in the law or the labor agreement. Partial deduction from wages may be permitted only if there is a written agreement with the trade union composed of the majority of employees. 

· The minimum wages are fixed by the hour, day, week or month. 

· Wages must be paid at least once a month. The payment of bonuses and other benefits will depend on the employer. Family allowance and other wages are excluded from the computation of wage increases.

Hours of Work, Recess, Rest Days and Leaves

· The legal workweek is 40 hours and the regular workday is 8 hours. 

· If the employer, however, wishes the worker to render overtime work on special days, a provision on overtime should be clearly stated in the contract. The employer shall pay for the labor rendered by the worker by at least 25% of the normal wages. 

· The working hours may only be extended if there is a written agreement with the trade union or the person representing the majority of the employees. 

· A worker is entitled to have at least forty-five minute recess if he/she has worked for six hours and one-hour recess if he/she has worked for eight hours. In addition, employees are given at least one rest day per week.

· Under the Child-Care Leave Law, the right to leave of one year after the birth of an infant was granted to both men and women working at private companies. An employee is also allowed to take three consecutive months off to care for a family member, under the Family-Care Leave Law, and an eight-week leave after childbirth.

Protection of Female Employees 

· The situation of women at the work force has significantly improved in the last 20 years. The Equal Employment Opportunity Law came into effect in April 1986, which was aimed at advancing the position of women. Further, effective as of April 1999, Japan’s “laws Concerning Equality of Employment Opportunities and Benefits Between Genders” has been revised making the regulations against discrimination toward women much more stringent.

· The labor law prohibits employment discrimination against women in the area of recruitment, hiring, intra-company transfers and promotions.

· The following are some protective provisions for female employees and examples of specific guidelines of what employers cannot do:

· It is not allowed to publish discriminatory ads for men only.

· It is not allowed to ask interview questions only to members of one gender (such as asking a female applicant in job interview whether she will continue to work even after she got married and had children).

· Midnight work (10 p.m. to 5 a.m.) for female employees is banned, in principle. However, those aged 18 and above may work after midnight if they are employed in hospitals, restaurants, hotels or in telecommunications business. 

· A female worker who is about to give birth is given a leave, upon request, from 6 weeks before the expected date of childbirth and 8 weeks following childbirth. 

· A Female worker may request for a monthly leave if she has trouble in working during menstruation. 

· Sexual harassment is not specifically referred to under the Japanese labor law. However, such a behavior is treated as a form of gender-based discrimination.

Employment of Foreign Employees

· Employer must apply for a visa at the Japanese Ministry of Justice. 

· Upon approval of the visa, a certificate of eligibility is granted and given to the employer and the Japanese Embassy in the home country. 

· Foreigners engaged in activities other than that specified in their residence status will be considered illegal. Furthermore, employers who hire illegal employees run the risk of being meted three years of imprisonment and being fined. 

· Activities of foreign nationals are limited to a narrow range of professional and skilled work. Work permits are not issued to unskilled laborers or employees but only to those with specialized knowledge or technical skills. All foreign employees applying to take up skilled posts must have ten years professional experience.
· Generally, existing labor policies and laws in Japan apply only to all legally employed employees. Illegal employees cannot invoke the Labor Standards Law for protection.

Health 

· Employers are required to conduct a medical check-up to all employees upon hiring

· Employers are also required to conduct an annual medical check-up to all employees.

Dismissal 

· Dismissal of an employee in Japan can be a difficult and expensive proposition. This is attributable in part to the expectation of “lifetime employment” for Japanese employees and the difficulty, which seasoned employees have in moving from one job to another with comparable pay.

· Japanese case law places significant restrictions on termination of employees and has established the doctrine known as the “abuse of the right of dismissal” which state that the right of dismissal shall be exercised honestly and with fidelity. Even if an employment contract contains an “at will” termination clause, any termination based on such clause will not be valid.

· Following are the categories of grounds of dismissal that can constitute justification for termination under case law doctrines:

· Mental or physical incapacity for work.

· Poor performance.

· Delinquent attitude or lack of cooperation.

· Significant misconduct or dereliction of duty

· Economic necessity.

· The following types of termination are prohibited:

· Discriminatory termination on the grounds of nationality, creed, or social status.

· Termination during leave of absence for a work-related illness or injury or within 30 days thereafter.

· Termination during the period of maternity leave or within 30 days thereafter.

· Discriminatory termination of a female employee.

· Termination of a female employee on the grounds of marriage, pregnancy, childbirth, or for having taken maternity leave.

· Termination because an employee is a member of a labor union, has attempted to join or organize a labor union, or has engaged in legitimate union activity.

· The issue of whether or not the grounds for dismissal are reasonable is a question of fact that depends on the circumstances of the actual dismissal.

· Many dismissed employees will request a “provisional disposition order” (similar in effect to a temporary restraining order). Japanese courts usually grant requests for such orders.

Notice Term

· In case of termination the employer is required to give a one-month notice period or compensation in lieu.

Termination Indemnities

· The Labor Standards Law does not require an employer to pay termination indemnities to its employees upon dismissal, resignation, or any other termination and leave the issue to other voluntary regulations and agreements.

· Employment agreements in Japan provide one to three months of termination indemnities to employees who worked at the company for more than three years. The pay normally will be based on the last monthly salary (excluding bonuses or allowances).
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